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H. Fred Hoefle
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Case No. 00-3240

" Dear Fred:
Enclosed please find a copy of the Brief of Amicus Curiae Ohio Asso_ciatio‘n?of Crimina]
Defense Lawyers In Support Of Reversal and 3 copy of the Motion for Leave to File Brief of
Amicus Cux‘iaq. If you have any questions, please feel free to contact me.

Sincerely,

William R,




REC EIVED NO. 00-3240

0CT 23 2000 | IN THE <
UNITED STATES COURT OF APPEALS

LEONARD GREEN, CIERR THE SXTH CIRCUTT

GUY BILLY LEE SCOTT, .
Petitioner-Appellant,

TERRY COLLINS, Warden,
Respondent-Appeliee.

MOTION FOR LEAVE TQ FILE BRIEF OF AMICUS CURIAE

Now comes William R. Gallagher, Attorney for Amicus Curiae, Qhio
Association of Criminal Defense Lawyers, (“OACDL"), and states the following:

1. The Ohio Association of Criminal Defense Lawylers (”OACDL”j is a
private, non profit organization of over five hundred attorneys who represent
citizens accused of crimes in State and Federal Courts. OACDL is associated with the -
Nétional Aésociation of Criminal Defense Lawyers (“NACDL”). The OACDL seeks
to provide the judiciary and the legislative with the insights of its mémbers'
concerning the day to day operations of the criminal justice system and how it
affects citizens living with this circuit. Over the past decade, the QACDL has
participated as a friend of the Court in over 30 cases, including Ohio . Robinette
91996), 117 S.Ct. 417, 136 L.Ed.2d 347 and State o Murnahan (1992), 63 Ohio St.3d 54,
636 N.E.2d 319.

2. Amicus members are committed to the preservation of the Writ of

Habeas Corpus in Federal Court: The passage of the AEDPA in 1996 has placed - -
substantial limitations on a prisoner’s access to an independent review of state

convictions involving constitutional violations. The subject of the instant appeal
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raises a grave concern to us: Should a Court assert itself on b

raising a defense waived by the State?

on October 17, 2000,

Respectfully submitted,

- WILLIAM R. GAL GHER (0064683)
Counsel for Amic s Curiae, OACDL
The Citadel _

114 East Eighth Street
Cincinnati, Ohio 45202
(513) 651-5666

i, Ohio 45202-
October, 2000.
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for these reasons and those argued below,
Court to reverse the order of the District

Court and remand the
matter for consideration on the merits. '

urge this

Counsel received oral consent to file

this Amicyusg from
counsel for Appellee on October 17, 2000.

Amicus Strongly urges this Court Eo re

reasoning asserted by Acosta v, Artuz,

eérvance, at least in the vast
majority of cases, distinguishes our adversary
System of justice from the inquisitorial one,”
United States v, Burke, 504 U.s. 229, 112 s.ct.
1867 (1992). '

The courts ang decisions cited in Acosta,

rely on.Rules
Governing §2254 cases, Rule 4,

as the authority for a Federal
. Court to sua sponte hold that a state Prisoner

4

Yet, traditionally, Rule 4 has not extendeqd
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' “waiﬁed" by Tespondent stateg. e .g., Héltoﬁ; Supra;
Gray v.'Néﬁherland, 116 s.ct. 2075, 2682 (State by failing
to assert procedural‘defaulﬁ waiyes‘defense); Trest v.‘Caiﬁ, 118
S:Ct. 478 (1997); pl.g. V. Allen; 16 F.3a 377 (10pn Circuit
1994)(same); Fagon v, Whéhington, 942 F.24a 1155 (7th Cif. 1991);
Jenkins v. Anderson, 100 S.Ct. 2124, 2127 .1 (1980). abuse’ of
- Writ is waiveable. Sanders v. United Statés, 373gU;é.vl, 11
(1963) (State has duty to raise abuse of .writ with “clérity and

particularity. ~

sponte judicial review,” Id at

123 (quoting Herdiman V. Reynolds, 971 F.2d 500, (10th cip. .

dismissal based op failure to
file ‘within the statute of limitations set forth in 28 U.s.C.
§2244'(d)(l), the “interest~ ig the State’'sg inteérest in finality

- of its’ convictionsg.




This is not a "non-party” interest. is “interest is then
considered subsumed in the Secondary reasons of “judicial economy
and efficiency.” rhe problem is that this isg mixing oi1l and

water, A State’s interest in finality cann

"economy”
-court has no bearing on the federal court’s 4

adjudicate a federal habeas petition.

Given Congress is presumed to be aware of existing case law

{(Norman .J. Singer, 2a Sutherland’g Statutes ang Statutory

Construction,' Section

other state defenses.

Procedure: 3rd E4. 1998, by James §. Liebman ang Randy A, Hertz,
published by Lexis Law Pubiishing, Section 22.1, p. 852 text and
. notes. Lindh v, Murphy, 521 U.s. 320, 343-44 (1997) ; Henderson v.
Frank, 155.F.3d 159, 163-64 (3ra Cir, ;998)(finding waiver by
State of Statute of Limitations defense in habeas Proceeding under’

AEDPA for failure to'asser; defense. )

greatly favor the
respondent State in al] aspects. "Playing field” is already
S0 tilted in favor of the respondent State that less than 1% of

all Habeas betitioners receive relief, - The great majority of
. 5 I




requiring relief. 23 U.S.C. §2254 {d

) (1) and (2).
Procedural defenges to state

dppearance of bia
the federal judiciary for the resp

Prisoner betitioner.

the Courts.

As stated in Liegakos v. Cooke,

106 F.38 1381 at 1385
Cir, 1997),

(7th
“"An obligation to turn s

the board.~ Id.

- - +because the
state brought the problem on itsel

F.2d 1523, 1534-37

£. 957

Boardman v, Estelle,

(Sth Cir. 1992).




defense, ﬁhen the Court should‘consid

circumstances.-

abandonment of the adversariai Process for ap inéﬁisitorial
proceeding. Uhited States V. Burke, sﬁpra,, at 1877 (Scalia, g.,
concurring. ) '

in Héltén v, Singietary, subra at 1327-28,
-that'it wés not a case of .
) petitioner'g part,

counsel.

state claims with all due diligence.

' The purpose of‘the Statute of limitations as enacted by'
' Congress_cannot be reaq in-“days” of deiay. The purpose was to .
Prevent prisonéfs of the stateg from ;resting on their ;gurelé”

for unreasonable amoﬁnts of time prior to seeking finality.

as it was neither  amendeg nor

8996 AEDPA was enacted.




available to the states.

intentionally' and

purposély in that disparate inclusion or exclusion. ~ Rodriguez v.

United States, 480 y.s. . -525 (1987)(per curiam)(quoting

Russello v. United States, 464 U.s. 16, 23 (1983

Furthexrmore, it cannot be‘readlinto the statute that Congress

intended for federal courts demahd assertion

The diligence exhibited by' Scott’s continuous bending

' petitions in the State courts, coupled with counse]-




Had the same actions .beepn taken by
the Court in ;5 private civil tort action~thisg Court would not

hesitate to intervene.

Hébeas bPetitioners mugt aiready
maneuver through a procedural‘minefield. To allow thém to face
" both a State Attorney General and a District Court in a forum that
Protects the State committing any Procedural errors
themselves, to the injury of the Petitioner, is to face an
inquisitorial court repugnant to the Constitution of the United .

States and the concept: of Due Process.

Wherefore, thig Court is respectrfully urged to reject the

reasoning in Acosta, Supra, and similar opinions issued by the

other circuits.




